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 1.  TIME:  9:00   CASE#: MS18-0533 
CASE NAME: WELLS FARGO BANK VS. KRISTEN VALPERGA 
HEARING ON UD MOTION TO/FOR SUMMARY JUDGMENT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 

Hearing required.  

When a party files a motion for summary judgment in an unlawful detainer, defendant is 

entitled to present opposition “orally at the time of hearing or in writing” (C.R.C. 3.1351(b).)    In 

this instance, however, the motion initially was calendared some time ago, and defendant filed 

opposition.  That opposition, however, relied primarily on the argument that the Court ought not 

to reach the merits of the issue, and therefore did not provide evidence in support of its 

opposition.   

Plaintiff asserts that this is a straight-forward post-foreclosure unlawful detainer, i.e., that 

the plaintiff foreclosed on the property in a non-judicial foreclosure complying with all statutory 

notice requirements, that title was perfected, that a notice to quit was issued, and the defendant 

did not vacate.  Plaintiff further contends that various title issues raised by defendant in the 

unlawful detainer action cannot be raised as affirmative defenses here. 

  As to the merits, Defendant contends, that while Wells Fargo may have properly 

foreclosed on the interest of another party, his interest in the property preceded and is superior 

to Wells Fargo’s interest.  Defendant, however, offers no evidence in support of this claim.  He 

does not provide any actual evidence, or even documents from the case.  Since the other case 

was resolved on demurrer, any such documents would consist merely of his allegations, which 

are not a sufficient response to a motion for summary judgment.  “[A] party cannot rely on the 

allegations of his own pleadings, even if verified, to make or supplement the evidentiary showing 

required in the summary judgment context.”  (College Hospital, Inc., v. Superior Ct. (Crowell) 

(1994) 8 Cal. 4th 704, 720, n. 7.)  

Without repeating the procedural history of the case, which is well known to the parties, 

there no longer is any reason for the Court to decline to consider the merits of the motion.  The 

Court, however, has not received any new opposition from defendant directed at the substance 

of the motion.  Given that the other case is not final, it cannot bar any claims in this case.  If 

defendant can show at the hearing competent evidence of a dispute of material fact, e.g., 

whether even assuming the validity of the foreclosure, the foreclosure does not entitle plaintiff to 

possession of the property, then summary judgment may be denied.  
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 2.  TIME:  9:00   CASE#: MSC17-00106 
CASE NAME: BEAMON VS. LA CLINICA 
HEARING ON MOTION TO VACATE SUMMARY JUDGMENT 
FILED BY TAMARA BEAMON 
* TENTATIVE RULING: * 
 
 
Plaintiff Tamara Beamon’s motion to vacate summary judgment is denied. Plaintiff’s motion to 

amend a pleading is denied.  

Defendants La Clinica Oakley and Elizabeth Salazar’s motion for summary judgment was 

scheduled for hearing on August 20, 2018. The Court issued a lengthy tentative ruling on 

August 17, 2018. The tentative ruling was not timely contested by either side and became the 

order of the Court. The order granting the motion was filed on September 26, 2018. Judgment 

for defendants was also entered on September 26, 2018. Notices of entry of the order and 

judgment were mailed to plaintiff on October 2, and filed with this Court on October 4, 2018. 

Plaintiff filed these two motions on March 25, 2019. 

Plaintiff’s motion to vacate summary judgment is based upon an argument that she did not 

receive the notice of entry of judgment and therefore, the judgment must be void. This argument 

fails. Plaintiff relies on Code of Civil Procedure section 664.5(a), (b) and (d), which require the 

court clerk to send a notice of entry of judgment to the parties in certain circumstances. 

Subsections (a) and (b) apply when a self-represented litigant is the prevailing party, which was 

not the case here. Subsection (d) applies when the court orders the court clerk to serve a notice 

of entry of judgment. Again, that did not happen here. In addition, the failure to comply with 

section 664.5 does not void the judgment. (Kimball Avenue v. Franco (2008) 162 Cal.App.4th 

1224, 1228.) 

Plaintiff argues that she did not receive a notice of entry of order or judgment and explains that 

she moved from her Oakley address on September 1, 2018. She does not, however, provide 

any evidence to show that she notified the Court and defendants’ attorneys of her new address. 

Here, defendants properly mailed plaintiff a notice of entry of order granting defendants’ motion 

for summary judgment and notice of entry of judgment by sending them to plaintiff’s Oakley 

address. This was the mailing address that plaintiff had given the Court and defendants at the 

beginning of this case. There is no evidence that plaintiff ever notified the parties of a change in 

address and the court has not received any such notice. Thus, defendants’ mailing of the 

notices of entry of order and judgment to the Oakley address was proper. (See, Code of Civil 

Procedure section 1013(a); see also, California Rules of Court, rule 2.200 [parties must notified 

opposing side and the court of a change in mailing address].)  

In addition, plaintiff has still not explained why she waited so long to file these motions. Plaintiff 

admits that she tried to attend the hearing on the motion for summary judgment on August 20, 

2018 and was informed of the Court’s ruling at that time. Yet, she did not seek to set aside the 

summary judgment order until February 2019 and did not file the current motions until March 25, 
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2019. Although these motions were filed within the 6 month outer time limit there is no evidence 

that plaintiff filed these motions within a reasonable time, which is required for a motion under 

Code of Civil Procedure section 473(b). 

Plaintiff’s motion to amend a pleading appears to be an improper motion for reconsideration 

under Code of Civil Procedure section 1008. It is not timely, as the notice of entry of order was 

served on October 2, 2018 and the 10 day time limit as long expired. In addition, a motion under 

1008 must show that new facts or law exist that could not have been presented earlier. The 

motion to amend pleading may include some potentially new facts, but none that plaintiff could 

not have provided before.  

For her reply, Plaintiff filed two separate documents with are labeled “oppositions”. The Court 

refers to these as Plaintiff’s reply. In those papers, plaintiff explains that she was unable to 

include exhibits F, I and J in her opposition to the motion for summary judgment because they 

were on CDs and rejected by the court clerk. Plaintiff also explains that on August 17, 2018, she 

tried to get permission to file these exhibits by going to the department hearing that matter, but 

was told she could not be in the courtroom by a deputy. Plaintiff then returned for the hearing on 

August 20, 2018, but she did not call to contest the tentative ruling and was not allowed to argue 

the motion. Plaintiff was unfamiliar with the tentative ruling system, but acknowledges that she 

was warned about checking for tentative rulings by the judge and the defendant’s notice of 

motion. These additional facts may be sufficient for excusable neglect as to the failure to contest 

the tentative ruling, but they do not show that plaintiff acted within a reasonable time. Thus, the 

reply papers do not change the Court’s conclusion that plaintiff’s motion for relief under section 

473(b) is untimely.    

The Court denies defendants’ request that it make an order that Plaintiff cannot file anything 

else in this action. However, the Court cautions plaintiff that if she keeps re-raising the same 

issues without legal merit then she may be subject to monetary sanctions. (See, Code of Civil 

Procedure §§128.5(a) and 128.7.)  

  

 3.  TIME:  9:00   CASE#: MSC17-00106 
CASE NAME: BEAMON VS. LA CLINICA 
HEARING ON MOTION FOR AMENDED PLEADING AND TO VACATE DEFAULT 
JUDGMENT  /  FILED BY TAMARA BEAMON 
* TENTATIVE RULING: * 
 
See ruling on line 2.  

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   05/02/19 

 
 

- 4 - 

 4.  TIME:  9:00   CASE#: MSC17-01486 
CASE NAME: DOSKOCZ VS. ALS 
HEARING ON MOTION FOR CLASS NOTICE 
FILED BY TERESA DOSKOCZ 
* TENTATIVE RULING: * 
 

The Court indicated at the previous hearing that it would be appropriate for Plaintiff to file 

a motion to compel production, rather than the motion concerning class notice, but no such 

motion has been filed.  Accordingly, a hearing is required to address the issue of the proper 

procedure for obtaining the necessary information. 

When a party receiving a document request claims that that a request for production of 

documents cannot be provided because electronically stored information because is not 

reasonably accessible because of the undue burden or expense, it bears the burden of proof on 

that issue.  (C.C.P. § 2031.310(d).)  The Court may however, consider requiring the requesting 

party to pay the expense of the discovery.  (C.C.P. § 2031.310(f).  See also Toshiba America 

Electronic Components v. Superior Court (2004) 124 Cal.App.4th 762.)  As the court noted in 

Vasquez v. California School of Culinary Arts, Inc.  (2014) 230 Cal.App.4th 35, 42, the duty to 

produce documents includes a duty to create new computer code to extract information from 

existing information systems. 

Defendant has filed supplemental material, as requested by the Court, which indicates 

as follows.  Under the contract between ALS Lien Services and Collectronics, ALS has provided 

data to Collectronics, and Collectronics has created the “Asset Recovery Management System” 

(“ARMS”), which allows ALS to get access to an internet portal “whereby the end user interfaces 

with the ARMS database through designated tasks.”  (Dec. of Lance Williams, Par. 2.)  ALS can 

access the data only through the web portal designed by Collectronics.  The current programs 

provided would not generate a list of names and addresses.   Mr. Williams, Chief Financial 

Officer of Collectronics, states that states that “Collectronics is not willing, for any price to 

produce a list of names and full addresses with account numbers as I have been informed has 

been requested by the California Court.”  (He does not say that it cannot be done, or would be 

particularly expensive.)  The basis for and the full extent of the statement are not clear.  If the 

problem is simply the account numbers, it is not clear whether it is necessary to have the 

account numbers, rather than just the names and addresses (and possibly some part of the 

account numbers).   If he is saying that the Collectronics will not honor any such request from 

ALS, then how to pursue the matter is up to ALS.  At this point, since there is no subpoena to 

Collectronics, this Court does not have any authority to issue any order directly to Collectronics, 

and the Court will not interpret the statement as meaning that Collectronics would not comply 

with an order of the Court. 

Another alternative considered has been to have Collectronics return the raw data, so 

that ALS can write its own program to generate the list.  The contract, however, provides that 

raw data can be returned to ALS only when the contract is terminated.  (Williams Dec., Par. 4.)  

Presumably, terminating the contract would be quite burdensome for ALS, and the Court is not 

inclined to require ALS to terminate its contract in order to respond to this discovery request.  In 
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addition, if ALS attempted to “reverse engineer” the existing program to provide the information, 

it might violate trade secret and contractual provisions.  Thus, the Court does not expect ALS to 

do that. 

Subject to the ability to develop some more responsive method through Collectronics, 

where this leaves ALS is that it has written a contract with its third-party data handler that in 

effect has boxed it in, such that it cannot feasibly accomplish what otherwise would be a 

relatively easy task.  In analyzing the relative burdensomeness of the request, the Court 

considers that this circumstance is not inherent in the request, but was created by ALS’s own 

actions, in agreeing to a contract with these terms. 

The remaining alternative, then, is described as follows:  Each record in the current data 

base accessed by ALS contains the names and addresses of the homeowners in question, and 

a list could be created by going through each record and creating a “screen shot” of the needed 

information.  (Declaration of Aram Homampour, Par. 5.)  This would take four minutes per 

account.  (Id., Par. 6.)  Extrapolating that out to 11,000 records, and considering the wage costs 

of hiring a temporary employee, this would cost $28,267.20.   

In Toshiba, supra, at 765, a cost of $1.9 million was not considered unduly burdensome.  

In Vasquez, supra, $18,000 was not considered unduly burdensome for a third party (Sally Mae) 

to pay in order to identify fewer than 1,000 student class members who had received student 

loans. 

Given that there are 11,000 accounts involved, this is less than $2.80 per account.  In 

the context of the claims in this case (and given the funds expended in contesting the request), 

this amount is not unduly burdensome.  In addition, while ALS asserts that this would require 5.9 

months, their analysis presupposes that they hire one temporary employee to carry it out.  Hiring 

four or five temporary employees should shorten the time proportionately without significantly 

increasing the expense.   

Accordingly, once the procedural posture is corrected, the Court will compel the 

production of a list of account holders with names and addresses so that notice to the class can 

be given.  ALS can determine whether it does so through the process described in the 

Homampour declaration, or by negotiating with Collectronics to obtain the information in some 

other way without terminating the contract (presumably at some cost of less than $28,267.20). 

 

  

 5.  TIME:  9:00   CASE#: MSC18-01636 
CASE NAME: LEVY G. MANUNTAG VS FIRST AMERICAN 
HEARING ON MOTION TO CONSOLIDATE OR STAY 
FILED BY LEVY G. MANUNTAG 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on 4/29/19. 
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 6.  TIME:  9:00   CASE#: MSN18-2228 
CASE NAME: OAK HILL PARK VS. CITY OF ANTIOCH 
HEARING ON DEMURRER TO 1st Amended CIVIL PETITION 
FILED BY RICHLAND PLANNED COMMUNITIES INC. 
* TENTATIVE RULING: * 
 

The morning this tentative ruling was to be posted, the Court received two stipulations 
seeking continuances of the Oak Hill matters – in other words some, but not all, of the matters to 
be decided at the hearing.  This is not an easy case, and besides the Phase 1 determinations, 
there were six separate and interrelated pleading motions on calendar.  While settlement is a 
noble goal, these eleventh-hour stipulations pose difficulties because they would not permit the 
Court to continue all matters, which leads to confusion and potential decisions on some of the 
issues that some parties may wish to settle. 
 

For example, Save Mount Diablo’s stipulation would continue Oak Hill Park Company’s 
Motion for Judgment on the First and Tenth Causes of Action in its Petition, as well as Save 
Mount Diablo’s Motion for Judgment on the Pleadings, in MSN18-2229, which challenges the 
LAVD Initiative.  But the Court must still decide the LAVD Initiative issues in its Phase 1 
evaluation of Zeka Ranch’s petition in MSN18-2231.   
 

The stipulation received from Richland would continue its demurrers to Oak Hill’s petition 
in MSN18-2228 concerning the Richland Initiative.  Strictly speaking, there are no Phase 1 
matters to be decided in that case.  But this stipulation neither applies to MSN18-2232, Zeka 
Ranch’s challenge to the Richland Initiative, nor does it continue the Richland-related entities’ 
demurrers.  So, as the Court sees it, it would still have to confront the same core issues 
concerning the Development Agreement.   
 

Finally, how would only these Oak Hill matters settle in a way that would resolve the 
issues presented, many of which are identical in the Zeka Ranch case?  Is Zeka Ranch 
participating in these discussions?  Does it consent to any continuance?  Certainly nothing 
before the Court suggests so.   
 

So the Court denies the requests for continuance without prejudice.  Parties may appear 
at the hearing to address these issues.  
 

I. Background 

 

These four related cases, two each from two petitioners, concern the development of 

particular property in a roughly 1800-acre western portion of the Sand Creek Focus Area in the 

City of Antioch.  In this ruling, the Court decides those issues presented in “Phase 1” of the 

briefing, as well as six separate pleading challenges to the four petitions.  

 

In July and August, 2018, the City Council approved two separate initiatives concerning 

the Sand Creek Focus Area.  The first, approved in July, was the “West Sand Creek Tree, 

Hillside, and Open Space Protection, Public Safety Enhancement, and Development Restriction 
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Initiative” (Richland Initiative).  The second, approved in August, was the “Let Antioch Voters 

Decide” Initiative (LAVD Initiative).    

 

The two initiatives were not identical, at least as concerned the roughly 550 acres within 

the Sand Creek Focus Area owned by Richland Communities, Inc.  The Richland Initiative 

would have permitted Richland to develop that parcel for certain higher-density residential use, 

while barring such development in the neighboring parcels.  The Richland Initiative also included 

a Development Agreement between the City and the owner of Richland’s land. The LAVD 

Initiative, on the other hand, would have barred all but rural, high-acreage development on any 

portion of the Sand Creek Focus Area including Richland’s property. 

 

Operative California law gives the City Council the option – when presented with an 

initiative petition with the required signatures – to either place the measure on the ballot, adopt it 

on its own, or send it back for further analysis and thereafter either put it on the ballot or adopt it.  

(See generally, Elec. Code § 9215; § 9212 [delineating categories of information for further 

report/analysis from staff].) The City Council adopted the Richland Initiative on July 24, 2018, by 

a 5-0 vote.  At the same meeting, it considered the LAVD Initiative, but elected to further 

evaluate it.  On August 28, 2018, when it reconsidered the LAVD Initiative and had the Elections 

Code section 9212 analysis, the City Council adopted the LAVD Initiative as well, though on a 

narrower 3-1 vote with one member absent.   

 

The Administrative Record reflects the City Council and staff concern about potential 

conflicts between the two initiatives.  Ultimately, the City concluded that the Richland Initiative 

overrode the land use designations in the LAVD Initiative to the extent it allowed development 

on the Richland parcel.  (See Administrative Record, pp. AR_130 – 138.)  In part, this appeared 

to be because the Richland Initiative contained a provision that, after 30 days from approval 

(which would have been roughly August 23, 2018), the Development Agreement contained 

therein (allowing Richland’s development of its parcel) was “immune from modification by 

subsequent ballot initiatives or City Council action.”  (AR_133.)  Thus, enacting the LAVD 

Initiative could not change the already-approved designations for the Richland property. 

 

Perhaps unsurprisingly, litigation followed.  There are four cases involving two 

neighboring-landowner petitioners who each challenge both initiatives.  The nonprofit group 

Save Mount Diablo has intervened in all actions, as it organized the LAVD Initiative.  Richland, 

as well as its member and affiliated entities, are real parties in interest. 

 

a. Oak Hill Cases (18-2228 and 18-2229) 

 

Petitioner in the first two cases is Oak Hill Park Company.  In MSN18-2228, Oak Hill 

challenges the Richland Initiative.  In MSN18-2229, it challenges the LAVD Initiative.  Oak Hill 

owns roughly 419 acres in three parcels neighboring the Richland property.  Its property was 

designated for a golf course and senior housing in the 2003 General Plan.  It claims to have 

received neither notice of the LAVD Initiative, nor mailed notice of either the July or August, 
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2018, City Council meetings which considered the initiatives.  Adoption of the initiatives deleted 

those land-use designations and re-designated the Oak Hill property to rural, drastically 

reducing the development potential. 

 

b. Zeka Ranch Cases (18-3331 and 18-3332) 

 

Plaintiffs in MSN18-2231 (challenging the LAVD Initiative) and MSN18-2232 (challenging 

the Richland Initiative) are: 1) five related LLCs (Zeka Ranch One, Two, etc.), collectively “Zeka 

Ranch”; and 2) Zeka Group, a California corporation and the manager of Zeka Ranch.  Zeka 

Ranch owns 640 acres of land in the Sand Creek Focus Area in five contiguous parcels, which 

Zeka Group purchased in 1989.  Prior to purchase, the City’s planning development manager, 

Raymond Vignola, assured Zeka Group that the property was and would continue to be 

designated for residential development of 1000+ units.  The City’s 2003 General Plan called for 

4,000+ units in the Sand Creek Focus Area, and Zeka Ranch was to develop the executive 

housing stock.  Zeka Ranch alleges that it spent $25 million+ in purchasing the property, paying 

property maintenance fees, and developing plans for the property.  Much as with Oak Hill, the 

result of either initiative is to prevent residential development on the Zeka Ranch property 

beyond large-lot, rural homes.  

 

II. Writ Petitions 

 

At the suggestion of the parties, the Court has separated certain issues into a “Phase 1” 

evaluation of the writ petitions.  Phase 1 includes two related issues concerning the LAVD 

Initiative: 

 

1) The first causes of action in 18-2229 and 18-2231, both of which concern the same 

fundamental topic: whether the City Council could properly adopt the LAVD Initiative a 

month after approving the Richland Initiative; and   

2) The 10th cause of action in 18-2229 for declaratory relief under Cal. Const., art. II, § 10, 

and Election Code section 9221 confirming that the LAVD Initiative conflicts with the 

Richland Initiative and the Richland Initiative is enacted, having received more City 

Council votes, while the LAVD Initiative is void. 

 

Additionally, the Court intended to resolve the various demurrers and motions for 

judgment on the pleading simultaneously with its Phase 1 evaluation, to the extent its 

determination of the above two issues did not resolve them.  As will become clear, because 

certain of those motions also concern the Richland Initiative, the Court must decide another 

threshold issue:  whether the Richland Initiative is itself void for improperly including the 

Development Agreement and, as a result, failing to comply with the California Environmental 

Quality Act (CEQA). 
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a. The Richland Initiative improperly includes the Development Agreement, but that 

agreement may be severed and the remainder of the Richland Initiative given 

effect unless otherwise invalid. 

 

First, the Court finds that the Richland Initiative unlawfully includes the Development 

Agreement between Richland and the City, approval of which cannot occur by initiative and 

would require compliance with CEQA.   Thus, the Development Agreement is of no force or 

effect, but it may be severed from the remainder of the Richland Initiative. 

 

i. The Development Agreement cannot be approved by initiative and 

requires compliance with CEQA. 

 

The Legislature exclusively delegated to local governing bodies the authority to enter 

into development agreements.  Because the exercise of initiative power would be inconsistent 

with this exclusive power, a city cannot entire into such an agreement through initiative.   

(Center for Community Action & Environmental Justice v. City of Moreno Valley (2018) 26 

Cal.App.5th 689, 699.)  Moreno Valley is recent and is the only case on the issue, but it binds 

this Court.  (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455 [“Decisions of 

every division of the District Courts of Appeal are binding upon … all the superior courts of this 

state…”].)  The Development Agreement could not be adopted by initiative.   

 

Nor could the City rely on the general exception to CEQA for voter initiatives. (Tuolumne 

Jobs & Small Business Alliance v. Superior Court (2014) 59 Cal.4th 1029, 1036.)  Even 

development agreements sent to a vote must still go through CEQA review, because passage 

would commit the City to the agreement.  (See Citizens for Responsible Gov't v. City of Albany 

(1997) 56 Cal.App.4th 1199, 1218.)  That commitment is even clearer here, since the City 

adopted the Richland Initiative and Development Agreement outright.   

 

ii. The Development Agreement may be severed from the remainder of the 

Richland Initiative. 

 

“When an initiative provision is invalid, the void provision must be stricken but the 

remaining provisions should be given effect if the invalid provision is severable. … Where, as 

here, the initiative contains a severability clause, the invalid provision is severable if it can be 

separated grammatically, functionally, and volitionally.” (Pala Band of Mission Indians v. Bd. of 

Supervisors (1997) 54 Cal.App.4th 565, 585-586.)  Section 14.A and 15 of the Richland Initiative 

provide for severability.  (See AR_506.)  Here, the Development Agreement can be severed 

from the remainder of the Richland Initiative, such that the changes to the Richland parcel in the 

Richland Initiative (e.g., zoning designations) may go into effect while the Development 

Agreement does not.  In so holding, the Court makes no specific ruling as to whether the City 

may properly approve another such agreement, only that it may not be adopted by initiative. 
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The Development Agreement is a separate exhibit to the Richland Initiative and is 

therefore grammatically severable.  (See AR_530 et seq.)  Volitional severability looks to 

whether the voters would have enacted the statute irrespective of the validity of any other part.  

(Pala, supra, 54 Cal. App. 4th at 586.)  The Richland Initiative so states.  (See AR_506, at §§ 

14.A, 15.)   

 

Functional severability concerns independent application of the Richland Initiative 

without the related Development Agreement.  “A provision is functionally severable if it is 

capable of independent application,” meaning the provisions “remaining must stand on their 

own, unaided by the invalid provisions nor rendered vague by their absence nor inextricably 

connected to them by policy considerations.”  (MHC Financing Limited Partnership Two v. City 

of Santee (2005) 125 Cal.App.4th 1372, 1393, internal quotations and citations omitted.)  Here, 

the Richland Initiative could be independently enacted without the Development Agreement.  

The Richland Initiative amended the General Plan and zoning designations to allow for the 

development of the Richland property.  (See generally AR_ 432 et seq.; AR_530-531 [recitals in 

Development Agreement concerning effect of Richland Initiative].)   Those authorizations 

ultimately grant the approvals necessary for the Development Agreement, but they do not 

depend upon the Development Agreement’s existence.  The City Council could have enacted 

the initiative independently (or sent it to a public vote), and then drafted, executed, and properly 

reviewed a development agreement in this or another form after the initiative’s approval.  

 

Because approval of the Development Agreement was invalid under Moreno Valley, the 

Court renders no opinion as to any other challenges to it.  

 

b. The LAVD Initiative is void as an improperly-adopted amendment to the Richland 

Initiative. 

 

The next question is whether the LAVD Initiative improperly amended the Richland 

Initiative.  The Court concludes that it did.  Under Elections Code section 9217, the City could 

not adopt the LAVD Initiative on its own.  A vote of the people was required.  This renders the 

LAVD Initiative void.   

 

Elections Code section 9215 allows a city, upon receipt of a petition satisfying signature 

requirements, to either: 1) adopt the ordinance without alteration; 2) submit it unaltered to the 

voters; or 3) order a report under section 9212 and, after it is submitted, either adopt the 

initiative or order an election. But Elections Code section 9217 provides: 

 

…No ordinance that is either proposed by initiative petition and adopted by the 

vote of the legislative body of the city without submission to the voters, or 

adopted by the voters, shall be repealed or amended except by a vote of the 

people, unless provision is otherwise made in the original ordinance. 
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The resulting statutory scheme is both logical and sound from a public policy 

perspective.  A city council is free to adopt a voter initiative on its own, but once it does so, any 

repeal or amendment must go to a public vote.  In that case, Section 9217 removes one of the 

options that section 9215 would otherwise grant.  No longer may a city approve the second 

initiative on its own.  It must order an election (“by a vote of the people”), or first order a section 

9212 report and then order an election.  The Legislature easily could have used parallel 

language to allow one ordinance proposed by initiative petition and adopted by the legislative 

body to be modified by another ordinance adopted through the same process, but it did not.  

Instead, it quite specifically required a matter proposed by initiative, even where adopted by the 

legislative body and not the voters directly, to be amended only by a vote of the people.  Thus, 

section 9217 protects an approved initiative from being disturbed by anything but a public vote. 

 

No case law directs a contrary conclusion.  The Supreme Court has held that voter-

approved initiatives, passed simultaneously, may be reconciled if they are complimentary but 

not if they are conflicting.   (Compare Taxpayers to Limit Campaign Spending v. Fair Political 

Practices Commission (1990) 51 Cal.3d 744, 769-770 [where two competing initiatives pass, 

one with higher greater affirmative votes enacted] with Yoshisato v. Superior Court (1992) 2 

Cal.4th 978, 981 [where complimentary initiative passes with fewer votes, its non-conflicting 

measures were enacted].)  But neither case involved a later amendment to an initiative.  

Tuolumne, supra, 59 Cal.4th at 1036, addressed the entirely different issue of whether a local 

government must comply with CEQA before adopting an initiative, not whether voter approval 

would be required for a subsequent amendment.  Indeed, the closest case is Mobilepark West 

Homeowners Association v. Escondido Mobilepark West (1995) 35 Cal.App.4th 32, 43, which 

held that section 9217 prohibited a legislative amendment to a voter-approved initiative. 
 

Here, the LAVD Initiative amended the previously-approved Richland Initiative, in that it 

provided a different designation for the Richland property than the Richland Initiative itself.  An 

amendment is “ '. . . any change of the scope or effect of an existing statute, whether by 

addition, omission, or substitution of provisions, which does not wholly terminate its existence, 

whether by an act purporting to amend, repeal, revise, or supplement, or by an act independent 

and original in form . . .' [Citation.].”  (Id. at 40, quoting Franchise Tax Bd. v. Cory (1978) 80 

Cal.App.3d 772, 776-777.)  The Court is aware that the efforts to enact the LAVD Initiative 

began before the Richland Initiative.  But the latter became law first.  And while independent in 

form, the LAVD Initiative is irreconcilable with the Richland Initiative in its treatment of the 

Richland property.  It designates it differently, provides more restrictive development protocols, 

and otherwise forbids the very use the Richland Initiative permits.  That it treats other properties 

in the general Sand Creek Focus Area similarly does not alter the conflict.  The amendment 

need not impact the entire area to qualify as “any change of the scope” of the Richland Initiative.  

(Id., emphasis added.)  

 

As a final note, the Richland Initiative contained a provision addressing conflicts with 

other measures.  (See Administrative Record, p. AR_505.)  Section 11B provides that if one or 

more conflicting initiatives are adopted “by the City Council at the same public hearing or by the 
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voters at the same election” then the measure that receives the greatest vote of City 

Councilmembers or of the electorate shall control in its entirety and the other measure(s) 

become void.  But because adoption of the two initiatives did not occur at the same meeting, 

this clause cannot decide the issue. (Compare Elec. Code § 9221 [“If the provisions of two or 

more ordinances adopted at the same election conflict, the ordinance receiving the highest 

number of affirmative votes shall control.”], emphasis added.)   

As a result of this ruling, all pleading challenges in the LAVD Initiative cases are moot.  

But the Court is deeply concerned about the proper remedy here.  The parties shall appear to 

discuss this issue.  There is no dispute that the supporters of the LAVD Initiative achieved the 

required signatures to place the initiative on the ballot.  Since the LAVD Initiative amends the 

Richland Initiative, the City had no choice but to put the LAVD Initiative before the voters.  It 

would be manifestly unfair to the supporters of the LAVD Initiative to start the process over 

because the City instead adopted it.  So the Court is inclined to order the LAVD Initiative to a 

vote.  The Court is unconvinced that the Richland Initiative is somehow immune from challenge 

by initiative amendment.  (See, e.g., Elec. Code §9222 [city council can submit amendment, 

repeal, or enactment of any ordinance to voters without petition].)   

 

III. Challenges to the Richland Initiative 

 

The Court now turns to the remaining challenge to the Richland Initiative.  In many 

cases, the arguments substantially overlap with the issues already decided. 

 

a. Richland’s Demurrer to Oak Hill Petition (N18-2228) 

 

Richland demurs to Oak Hill’s petition on several grounds.  First, to the extent the 

Development Agreement is unenforceable under Moreno Valley, supra, 26 Cal.App.5th at 699, it 

may be severed, rendering the 1st, 2nd, 3rd, 4th, 5th and 8th causes of action subject to demurrer.  

Next, since CEQA review is not required for initiatives, the 9th, 10th, and 11th cause of action 

must fail.  Additionally, since the City could adopt the measures by resolution, the 2nd, 6th, 7th, 

and 12th cause of action fail.  Finally, injunctive relief is a remedy, not a cause of action.  

 

i. Development Agreement 

 

The Court has severed the Development Agreement and enforced the remainder of the 

Richland Initiative as stated above.  Accordingly, the demurrers to those causes of action 

challenging the Development Agreement – the 1st through 4th and the 8th – are moot. 

 

ii. Improper Subject Matter 

 

The 5th cause of action speaks to the impropriety of the Development Agreement as well, 

and on that point is moot.  But Oak Hill also alleges that the overall Richland Initiative exceeded 

the cope of initiative and referendum by: 1) restricting the City Council from implementing 

already-approved legislative policies in the General Plan; and 2) requiring ministerial approval of 
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particular actions (e.g., permits) rather than allowing the City to retain appropriate discretion 

over such approvals.  On those points, the demurrer is sustained with leave to amend. 

 

To the first point, this claim is nearly identical to claims raised by other parties that the 

Richland Initiative (which includes amendments to the General Plan) is inconsistent with the 

prior General Plan.  It fails for the same reasons.  (See discussion, infra at section III(c)(iv) 

[granting leave to amend].)   

 

To the second point, it is difficult to reconcile Oak Hill’s argument with Citizens for 

Planning Responsibly v. County of San Luis Obispo (2009) 176 Cal.App.4th 357, 365, 378, 

which upheld a voter initiative even though it specifically restricted a board of supervisors and 

local airport authority from making discretionary changes to an initiative for mixed-use 

development of a 131-acre property.  Instead, it provided that the initiative was subject only to a 

specific set of “express, objective standards and ministerial actions that cannot be changed by 

subsequent discretionary actions or interpretations ….”  (Id. at 365.)  “[T]he people's power of 

initiative is greater than the power of legislative bodies because the people may bind future 

legislative bodies.”  (Id. at 378.)  This is in clear conflict with Zeka Ranch’s position yet goes 

unaddressed in opposition.   

 

iii. CEQA 

 

As set forth above, CEQA review was required for the Development Agreement, though 

not the remainder of the Richland Initiative.  The Development Agreement is severed, and the 

remainder of the Richland Initiative could be adopted by the City Council without CEQA 

compliance.  (Tuolumne, supra, 59 Cal.4th at 1036.)  The demurrers to the 9th, 10th, and 11th 

causes of action are therefore sustained without leave to amend. 

 

iv. Ordinance vs. Resolution 

 

Richland challenges the 2nd, 6th, 7th and 12th causes of action, all brought on the basis 

that the City properly adopted the Richland Initiative by resolution as opposed to ordinance.  

The 2nd cause of action speaks specifically to Development Agreement and the demurrer is 

moot. 

 

As to the remainder, Richland argues that when the Elections Code speaks of an 

“ordinance,” in, e.g., section 9215 (City Council may “adopt the ordinance”), it refers to the voter-

sponsored initiative itself.  Otherwise the provision in section 9215, subd. (b), requiring the City 

Council to submit “the ordinance, without alteration” to the voters would make no sense.  This is 

consistent with other law using the term “initiative” and “ordinance” interchangeably.  (Compare 

Gov. Code §65356, subd. (a) [requiring General Plan amendment by “resolution”], with DeVita v. 

County of Napa (1995) 9 Cal.4th 763, 787, fn. 9 [“[I]t is well established that any legislative act 

may be enacted by initiative and may be subject to referendum, regardless of whether that act is 

denominated an ‘ordinance" or ‘resolution.’”].)    
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Whether a voter initiative may adopt an ordinance or resolution is a slightly different 

question than whether the City Council may adopt an initiative by ordinance or resolution.  And, 

in terms of the City’s choice between the two for enactment, they are not identical: An ordinance 

typically describes a local law regulating conduct, while a resolution is something “less formal.”  

(County of Del Norte v. City of Crescent City (1999) 71 Cal.App.4th 965, 979.)  But “in the 

absence of statutory or charter provisions to the contrary, a municipality can take legislative 

action by either resolution or ordinance. For many purposes the terms are equivalent.”  (Id. at 

979-980.)  While an ordinance does not take effect until 30 days after its passage, a material 

distinction from a resolution, one exception is if the ordinance concerns an election, in which 

case it takes effect immediately.  (See Gov. Code § 36937.)    

 

Holding that the City’s enactment of a resolution, as opposed to an ordinance, vitiates 

the entire Richland Initiative would elevate form too far over substance.  To the extent Oak Hill 

argues that the Development Agreement must be adopted by ordinance, even presuming this 

were true, it is no longer relevant since the Development Agreement has been severed.   

Accordingly, the demurrers to these causes of action are sustained without leave to amend. 

 

v. Injunctive Relief  

 

The 16th cause of action for injunctive relief states a remedy, not a cause of action.  The 

demurrer is substantively unopposed; Park Hill pleads the remedy elsewhere.  The demurrer is 

sustained without leave to amend. 

 

b. City’s Demurrer to Petition of Zeka Ranch (N18-2232) 

 

The City demurs to the 8th and 9th causes of action, showing that the agreement 

underlying these claims was rescinded.  Zeka Ranch filed a non-opposition.  The demurrers are 

therefore sustained without leave to amend. 

 

c. EPC Holdings 820, LLC’s and American Superior Land, LLC’s Demurrer to 

Petition of Zeka Ranch (N18-2232) 

 

Two Richland-related real-parties-in-interest (collectively, EPC) bring these demurrers.   

 

i. First Cause of Action – Development Agreement 

 

The demurrer is moot given severance of the Development Agreement.  

 

ii. Second Cause of Action – Single Subject Rule 

 

The demurrer is sustained without leave to amend.   
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Article II, section 8, subdivision (d), of the California Constitution contains the “single-

subject rule”: “An initiative measure embracing more than one subject may not be submitted to 

the electors or have any effect.”  The First District Court of Appeal comprehensively described 

the rule in the context of a land use measure in Shea Homes Limited Partnership v. County of 

Alameda (2003) 110 Cal.App.4th 1246, 1255: 

 

… An initiative measure does not violate the single subject rule if, despite 

its varied collateral effects, all its parts are reasonably germane to each 

other and to the initiative’s general purpose or objective. (Senate of the 

State of Cal. v. Jones (1999) 21 Cal.4th 1142, 1157 [90 Cal. Rptr. 2d 810, 

988 P.2d 1089] (Jones).) The rule does not require each provision of a 

measure, in effect, to interlock in a functional relationship. (Ibid.) The 

various provisions must simply have a reasonable relationship to a 

common theme or purpose. Courts uphold initiative measures if they fairly 

disclose a reasonable and commonsense relationship among their 

several components in furtherance of a common purpose. (Ibid.) Courts 

are also obligated to resolve any reasonable doubts in favor of the 

exercise of the right of the initiative. (Brosnahan v. Brown (1982) 32 

Cal.3d 236, 241 [186 Cal. Rptr. 30, 651 P.2d 274].) 

 

Shea Homes concluded that the measure at issue – which both re-designated certain 

land from urban to rural development and changed certain solid waste and landfill management 

practices – did not violate the single-subject rule.  (Id. at 1256.)  The landfill management 

changes were germane to the purpose of the measure to enhance and protect open space.  

(Contrast Chem. Specialties Mfrs. Ass'n v. Deukmejian (1991) 227 Cal.App.3d 663, 666 [“Right 

to Know Act” included disparate topics related to household products, senior assisted living, 

senior health insurance, truth in advertising relating to initiatives, and anti-apartheid 

disclosures].)  

 

Here, the alleged violations are stated in vague and conclusory terms.  Zeka Ranch 

pleads that the provisions are not reasonably germane to one another or to the purpose of the 

initiative, see Petition, ¶ 64, and that the initiative contained 164 pages of small text designed to 

prevent a voter of City Councilmember from understanding its effects.  (Id., ¶ 65.)  In opposition, 

Zeka Ranch additionally argues that changing the permanency of the Urban Limit Line is 

unrelated to any purpose because the entire affected property is inside the existing line.  

 

The Court is unconvinced that the Richland Initiative violates this rule.  It ultimately 

concerns the use of the western Sand Creek Focus Area, part of which would be developed for 

higher-density residential use.  Assuredly, this involves changes to General Plan language, 

zoning of the affected area, etc.  But if these violated the single-subject rule, voters would be all 

but powerless to enact initiatives governing land development.  Changing the permanence of 

the Urban Limit Line has the ostensible purpose of altering it later for alternative developmental 

goals, which is not so outside the purpose of the initiative as to render it completely ungermane.   
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iii. 4th Cause of Action – Spot Zoning 

 

The demurrer is sustained without leave to amend.   

 

Spot zoning refers to restricting rights of a small parcel relative to the surrounding 

property – e.g., limiting a single lot in the center of a commercial zone to residential purposes.  

(See Arcadia Development v. City of Morgan Hill (2011) 197 Cal.App.4th 1526, 1536.)  Here, 

Zeka Ranch alleges “spot zoning” because its parcel cannot be developed while Richland’s can.   

 

But the Zeka Ranch property is over 600 acres.  “Not only is there no support in the case 

law to find spot zoning in this case, but to define spot zoning to include zoning of parcels of this 

size would paralyze urban planners, who under certain circumstances need to draw lines and 

differentially zone much smaller areas of land than this.” (Kawaoka v. City of Arroyo Grande (9th 

Cir. 1994) 17 F.3d 1227, 1237 [concerning 17 acres].)   

 

Zeka Ranch argues that there is no maximum size for a spot zoning claim and the Court 

must still conduct a fact-based inquiry as to the discriminatory nature of the zoning.  But the rule 

refers to zoning for a “small parcel.”  (Arcadia, supra.)  Reasonable minds may differ about the 

meaning of “small”, but it does not include hundreds of acres. 

 

iv. 5th Cause of Action – General Plan Inconsistency 

 

The demurrer is sustained with leave to amend.  

 

Oak Hill alleges that the Richland Initiative “makes numerous amendments to the City’s 

General Plan …. [which] do not, and cannot, resolve the inconsistencies” since the Richland 

Initiative is fundamentally at odds with the General Plan.  Prior paragraphs incorporated into this 

cause of action allege that the original General Plan called for much more comprehensive 

development in Zeka Ranch’s property to meet the 4,000-unit goal of the General Plan.  (See 

Petition, ¶¶ 28-31.)  The Richland Initiative altered this, and a reasonable implication from the 

pleading is that the revisions compromise the City’s ability to meet the goals outlined in the 

General Plan.   (Petition, ¶¶ 45-46.)   

 

EPC argues that inconsistency before the amendment and after cannot state a claim, 

because the General Plan is always subject to amendments.  Those amendments may well be 

“inconsistent” with the prior plan. (Gov. Code, § 65358 [“If it deems it to be in the public interest, 

the legislative body may amend all or part of an adopted general plan.”].)  To the extent Zeka 

Ranch pleads that the amended General Plan conflicts with the prior General Plan, this does not 

state a claim.  

 

The petition leaves it unclear what other claim Zeka Ranch intends to raise.  If it seeks to 

plead vertical inconsistency – that is, that the Richland Initiative’s changes to the General Plan 
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conflict with existing zoning regulations – then it must so state and indicate what provisions 

conflict.  (But see Gov. Code § 65860, subd. (c)  [“In the event that a zoning ordinance becomes 

inconsistent with a general plan by reason of amendment to the plan … the zoning ordinance 

shall be amended within a reasonable time so that it is consistent with the general plan as 

amended.”].)  If it seeks to plead horizontal inconsistency – that is, that the amended General 

Plan is inconsistent within itself – then, again, it must so state and indicate the inconsistencies.  

 

EPC also argues that the requirement to show inconsistency is that no reasonable 

person would agree with the agency’s conclusion of consistency.   (See Joshua Tree Downtown 

Business Alliance v. County of San Bernardino (2016) 1 Cal.App.5th 677, 696; Friends of 

Lagoon Valley v. City of Vacaville (2007) 154 Cal.App.4th 807, 816–817.)  But this speaks to 

proof, not to pleading.  The only issue before the Court is whether Zeka Ranch has stated a 

claim; the Court does not consider how difficult it may be to prove that claim.  (See Committee 

on Children’s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 213-214.)   

 

Finally, EPC argues that Shea Homes, supra, 110 Cal.App.4th at 1270-1272, compels 

sustaining the demurrer here, since it held that vague allegations of general plan inconsistency 

were insufficient to state a claim.  A ruling on this point would be premature until Zeka Ranch 

clarifies the nature of the conflict in an amended pleading.  

 

v. 6th Cause of Action – Government Code § 65913.1 

 

The demurrer is overruled.  

 

“A city may not adopt ordinances and regulations which conflict with the state Planning 

and Zoning Law.” (Lesher Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 

547; see generally, Gov. Code §65900 et seq.) Government Code section 65913.1 provides that 

a city “shall designate and zone sufficient vacant land for residential use with appropriate 

standards, in relation to zoning for nonresidential use, and in relation to growth projections of the 

general plan to meet housing needs for all income categories as identified in the housing 

element of the general plan.”  

 

Zeka Ranch claims, on information and belief, that the Richland Initiative violated the 

code by restricting development in a manner that makes it impossible to meet the City’s housing 

needs allocation, particularly for the kind of executive housing Zeka Ranch was to build.  EPC 

contends that Zeka Ranch’s property was not identified as a future housing site, to satisfy the 

housing needs allocation.  (See Shea Homes, supra, 110 Cal.App.4th at 1261.) 

 

In Shea Homes, the Court of Appeal held that section 65913 did not apply where “the 

housing element of the County’s general plan, …  specifically excluded the ‘development 

potential’  of the unincorporated area of East County, which includes North Livermore, from its 

inventory of land suitable for residential development.  Although Measure D will reduce the 

amount of vacant land in unincorporated North Livermore that is available for residential use, the 
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housing element did not identify this area as land to be used to meet the County’s housing 

needs.” (Id. at 1260-1261.) 

 

While it is not clear that the Zeka Ranch land was ever specifically designated a part of 

the housing needs allocation, the City has not specifically excluded it from the land inventory 

suitable for development.  (Contrast id. at 1260.)  In fact, Zeka Ranch pleads that the General 

Plan called for allocation of one-to-two units per developable acre and contained a housing 

element specifically calling for residential development appropriate for executives of businesses 

seeking relocation to the City.  (Petition, ¶¶ 30, 33, 34.)   Accepting this as true, Zeka Ranch 

properly pleads this claim. 

 

vi. 7th Cause of Action – Estoppel 

 

Zeka Ranch has withdrawn this cause of action. 

 

IV. Amendment 

 

Where demurrers have been sustained without leave to amend, and a party challenges 

the ruling on the basis that an amendment could cure the defect, that party should be prepared 

to describe with specificity what amendments it could make.  Amended pleadings of any kind 

shall be filed on or before May 30, 2019. 

 

V. Conclusion 

 

The Court concludes that the Development Agreement was unlawfully approved as part of the 
Richland Initiative, but it is severable from the rest of the Richland Initiative.  A writ of mandate 
shall issue prohibiting enforcement of the present Development Agreement.  The remaining 
challenges to the Richland Initiative will be resolved in a further phase.   
 
The Court further rules that the LAVD Initiative is invalid as an amendment of the Richland 
Initiative not approved by the voters. A writ of mandate shall issue prohibiting the City from 
enforcing the LAVD Initiative.   
 
Parties shall appear to discuss the proper remedy as to the LAVD Initiative and any further 
orders that may be necessary, as well as a schedule for briefing the remaining matters related 
to the Richland Initiative. 
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 7.  TIME:  9:00   CASE#: MSN18-2229 
CASE NAME: OAK HILL PARK VS. CITY OF ANTIOCH 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SAVE MOUNT DIABLO 
* TENTATIVE RULING: * 
 
 
See Line 6. 

  

 8.  TIME:  9:00   CASE#: MSN18-2231 
CASE NAME: ZEKA RANCH ONE VS CITY OF ANTIOCH 
HEARING ON DEMURRER TO CIVIL PETITION 
FILED BY CITY OF ANTIOCH, et al. 
* TENTATIVE RULING: * 
 
 
See Line 6. 

  

 9.  TIME:  9:00   CASE#: MSN18-2231 
CASE NAME: ZEKA RANCH ONE VS. CITY OF ANTIOCH 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SAVE MOUNT DIABLO 
* TENTATIVE RULING: * 
 
 
See Line 6. 

  

10.  TIME:  9:00   CASE#: MSN18-2232 
CASE NAME: ZEKA RANCH ONE LLC VS. CITY OF ANTIOCH 
HEARING ON DEMURRER TO CIVIL PETITION 
FILED BY CITY OF ANTIOCH, et al. 
* TENTATIVE RULING: * 
 
 
See Line 6. 
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11.  TIME:  9:00   CASE#: MSN18-2232 
CASE NAME: ZEKA RANCH ONE LLC VS. CITY OF ANTIOCH 
HEARING ON DEMURRER TO CIVIL PETITION 
FILED BY EPC HOLDINGS820 LLC, et al. 
* TENTATIVE RULING: * 
 
 
See Line 6. 

  

12.  TIME:  9:00   CASE#: MSP14-00302 
CASE NAME: MATTER OF THE WALTER C. PERMANN TRUST 
HEARING ON MOTION RE EMPLOYMENT BY CUSTOM MODEL 
FILED BY DONNA SCHWAN, et al. 
* TENTATIVE RULING: * 
 
In deciding the appeal in this matter, the Court of Appeal remanded to this Court for 

consideration of whether Eileen Ostrosky’s work for Custom Model Products satisfied the 

employment provision of the trust.  As the court stated: 

In order for Ostrosky’s argument to potentially succeed, she must show her past 

work for Custom Model Products gave rise to an employee-employer relationship 

and that the relationship existed at the time of Walter’s death.  Moreover, she 

must show her employment relationship with Custom Model Products satisfied 

the Trust’s condition requiring her to be employed by “Control Master Products, 

Inc.”   On the latter point, we believe it may be appropriate to consider whether a 

latent ambiguity exists with regard to the phrase “Control Master  Products, Inc.” 

–i.e., did the phrase mean a company operating under that name (regardless of 

the operator), or did it mean Walter’s company (regardless of whether it 

subsequently changed names). 

(Schwan v. Permann (2018) 28 Cal.App.5th 678, 696.)  The court’s reference concerns the fact 

that, after the sale of Control Master Products, Walter changed the name of that corporate entity 

to “Custom Model Products,” which Walter then used to operate a small “business” involving 

model trains.  It also was changed in form to be a Limited Liability Corporation.  

In considering the proper resolution of this issue, the Court has considered the entire 

record of the case. 

As to the threshold issue, this Court is inclined not to view the phrase “Control Master 

Products, Inc.” as ambiguous on this issue.  At the time the trust was written, there was only one 

corporation involved, it had this name, and it was a wire and cable business. 

Assuming that the language is ambiguous, however, the Court must determine how the 

language should it be interpreted in the light of the available extrinsic evidence.   
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The issue here does not rely merely on the name change in the corporate entity.  If 

Control Master Products, Inc.” had changed its name to Custom Model Products, Inc., but 

continued to conduct the wire and cable business, the Court would have no difficulty concluding 

that the name change had no effect on the applicability of the employment provision.  But the 

name change went hand-in-hand with the sale of the wire and cable business.  (In fact, the sale 

agreement prohibited Walter from doing any business with the name Control Master Products.) 

More importantly, it marked the end of Walter and Verla’s financial stake in the success of the 

wire and cable business.  For whatever reason, Walter found it easier to change the name of the 

corporate entity than to form a new corporation.  But Custom Model Products was an entirely 

different company, in a different business. 

The purpose of the condition, until it became impossible to comply with, was to reward 

Ostrosky for continuing to contribute to the financial success of the wire and cable business as 

long as it benefited Walter and Verla.  This was unrelated to any work for the model train 

business, which only became a “business” well after the wire and cable business was sold, 

which was well past when Ostrosky retired.  Testimony with respect to Walter’s intent in drafting 

the trust was directed at the wire and cable business, not the train business, which did not even 

exist when the trust was drafted. 

In short, the reference to Control Master Products, Inc., was a reference to the wire 

and cable business owned by Walter, not to other avocations undertaken by the renamed 

corporate entity.  Accordingly, employment with Custom Model Products did not satisfy the 

employment condition. 

Thus, the Court finds it unnecessary to consider whether the few occasions on which 

Ostrosky worked for and was compensated by Custom Model Products constituted an 

employment relationship.    

 

  

13.  TIME: 10:00   CASE#: MSC17-00616 
CASE NAME: STRONG VS. SLADEK 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing vacated. 

 

 

 


